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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

PUBLIC YVERSION

IN THE MATTER OF
MSC.SOFTWARE CORPORATION, Docket No. 9298

a corporation.

R B T S T

RESPONDENT MSC.SOFI'WARE CORPORATION'S SECOND SUPPLEMENTAL
MEMORANDTUM IN SUPFORT OF ITS MOTION TO COMPEL
ADBRESSING COMPLAINT COUNSEL'S EXPERT REPORT SUPPL.EMENT

As it did withits “revised” interrogatory responses, Complaint Counsel again attempts to moot
MSC’s motion to compel — this time because of Complaint Counsel’s so-called “expert” report.
Again, Complaint Counsel is wrong. Dr. Hilke's expert report not only fails to resolve the issues
raised in MSC’s motion to compel, it firther reinforces and supports MSC’s motion. Dr. Hilke's
expert report manifestly confirms that Complainl Counsel has been playing games —and is still doing
50.

Complaint Counsel also takes significant liberries with clear and unambiguous case Jaw and
FTC Bules in its efforts to convince Your Honor that its discovery positions are legitimate. While
Complaint Counsels level of protestation should raise additional red flags about the quantity and type
of information being withheld, Complaint Counsel’s mischaracterization of case law in an effort to
justify its position is seriously troubling and must be addressed by MSC.

Both Complaint Counsel and its FTC-employeemouthpiece Tr, Hilke continue to fail ta satisfy
Coinplaint Counsel’s discovery ebligations by:

- refusing to identify the metes and bounds of the alleged market at 1ssue;



refusing to bind Complaint Counsel to any position by failing to acknowledge areas
where Complaint Counsel has no evidence (instead using qualitying language to avoid
narrowing the issues for trial);

withholding and concealing relevant and responsive matenal deemed exculpatory by
Complaint Counsel and instead making selected and tactical disclosures only when it

suits Complaint Counsel’s needs;

refusing to identify many individuals with whom the FTC communicated during its
eighteen-month, pre-liling investigation of MSC,

refusing to provide a privilege log or otherwise justify its blanket — and in Complaint
Counsel’s view, unreviewable by anyone incheding Your Honor —privilege assertions;

refusing to allow MSC personnel to rebut the statements made in Complaint Counsel’s

interrogatory responses by improperly marking them “Restricted Confidential™ for
attorneys eyes only,

All of these issues remain ripe for resolution and should be resolved by the entry of an order

compelling Complaint Counsel to provide complete and meamingful responses to MSC’s

interrogatories and document requests.

L

COMPLAINT COUNSEL’S EXPERT REPORT REINFORCES MSC’S RIGHT TO
GET ANSWERS TO ITS INTERROGATORIES AND THE DOCUMENTS IT HAS
REQUESTED. |

Cotnplaint Counsel’s expert report docs not climinate the need for this almest-menth-old

motion' — indeed, Dr. Hilke's report reinforces MS(C’s position that Complaint Counsel’s responses

were —and remain— inadequate. While Complaint Counsel has repeatediy refused to provide specific

irformationto MSC inits interrogatory responses over the past two months, Dr. Hilke sreport makes

clear that Complaint Counsel had (or could have) identified the specific information it was relying an

for the allegations in the Complaint long ago and simply decided to withhold that information.

! Indeed, MSC held off filing this motion rom January 7, 2002 until January 25, 2002 because of
Compiaint Counsel’s promise of 4 supplement Lo remedy the same deficiencies still at issue In this
motion. Complaint Counsel’s “promise™ was nothing more than another tactical delay.
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Significantly, Dr, Hilke's report — following Complamt Counsel’slead  continues to refise
to identify the metes and bounds of the alleged market at issue.

A, For Any Information Contained in Dr. Hilke’s Report, Complaint Counsel Was

Sandbapzing MSC In Its Interrogatory Responses.

Dr. Hilke’s report confirms — for the limited issues addressed by Hilke — that
Complaint Counsel has had readily accessible information in i1s possession Lthal was called [or and
should have been provided in Complaint Counsel’s mterrogatory responses due on December 12,
2007,

Inboth its original and “revised” interrogatory responses, Complaint Counsel falled to identify
gpecific mfprmation supporting the allecations m the Complaint, mstead taking the position that
Complaint Counsel “was not MSC’s paralegal™ and that it was no more equipped to provide that
information than MSC was to divine it on its own.? Under Rule 3.35, a party is obligated to either
provide afull writien response or specificaily identily the decuments from where that information may
be delermined. (See Molion o Compei at 4-8.) Asdescribed previously by MSC, Complaint Counsel
instead chose to do neither and simply said te MSC, “leok in these boxes and figure 1t out for
yourself” Now it appears that at the same time Complaint Counsel was refusing to identify specific
documents in its interrogatory responses, Complaint Counsel was assembhng and providing specific
documents 1o D, Hilke for use in preparing his report.

Complamt Counsel’s Lactics bave eflectively stalled MSC’s discovery efforts and prejudiced

MSC’s ability to formulate its defense, Moreover, Complaint Coynsel’s apparent unwillingmess to

? As discussed infra, Complaint Counsel takes this position at the zame time that it refixses to allow
MSC personnel to review its interrogatory responses. Accordingly, MSC continues to request that
Your Flonor order Complaint Counsel to remove that designation from their interropatory responses
or atherwise grant MSC personnel access to those responses.
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provide any sort of detail in its sworn and binding intcrrogatory responses demonstrate its desire to
avord committing itself to any position or otherwise parrow the issues for trial - a ractic contrary to
the rules of discovery and manifestly unfair to MSC, especially under the present schedule.

Accordingly, Complaint Counsel must be compelled to provide complete interrogatory
responses once and for all.

B. Pr. Hilke's Report Makes Clear That Complaini Counsel Continnes To Withhold
Third-FParty Information— And Make TacticalDisclosures Whenever It Sees Fit.

As Your Honor will recall — almost four months ago an October 24, 2001-MSC by
etter sought investigatory statements containing information provided tothe FTC by third parties. The:
early identification and disclosure of those statements was an early focus of MSC for obvious reasons
—MSC could then target its defensive discovery efforts to those Complaint Counscl treated as being
in possession of information relating to the claims in its Complaint, as opposed 1o having to conduct
a reverse fishing expedition to recreate that information. Omly months alter MSCs initial request did
Campmi.nt Counsel provide even seme verbatun statements in January — but then only selected ones
that it found useful 1o its case. For the next month, Complaint Counsel I‘Ei;l/J sed Lo either identify ifany
other statements existed or provide them to MSC.

At the same time that Complaint Counsel was refusing to provide other verbatim statements
to MSC, it apparently was sharing those *withheld” statements with its expert, Dr. Hilke. Indeed, Dr.
Hilke relies om two such statements in his expert report — from witnesses whose statements the
existence and substance of which were withheld from MSC by Complaint Counsel. Considering that
the two witﬂesses at issue are from NASA — an agency the FTC claitas o be a “victim” of

anticompetitive effects — Complaint Counsel’s tactical delay and later unveiling of these statements



i3 particularly troubling,” Yet even today, MSC has stll not been provided with all of the stalements
relied upon by Dir. Hilke in Complaint Counsel’s own expert repoit.

Further evidence that Complaint Counselis wathholding information is Dr. Hilke’s citation to
several documents as exhibits to an investigatory Bath Iron Works transcript — the first hint givern te
MSC that any such transeript even exists. When counsel for MSC attempted to figure out what these
exhibits were, we were unabie to do so — because Compilaint Counsel has never turned over to MSC
the very Bath lron Works transcript that was not only provided fo Dr. Hilke, but was used hy
Complaint Counsel to identify the exhibits in his report.

Tellingly, when MSC called Complaint Counse! to find out why MSC had not been provided
with the Bath Iron Works transcript , Complaint Counsel — per its standard modus operandi - refused
to answer. Mr. McCartney would only state: “T can neither confirm nor deny that fyuch a
transcripr existsf”

Similarly, when MSC specifically asked Complaint Courigel how many investigatory
transcripts or statements it was withholding, Mr. McCartney again took the position that Complaint
Counsel can do whalever it pleases in suppaort of ifs case without any privilege log or judicial review
— stating that “the number of tatementy is not relevant to pur cluim of privilege and will not be
refegsed” (MceCartney e-mail of 2/15/02 attached hereto as Exhibit A).

Thisz is net the way a good faith party can behave in civil litigation, much fess when that party

18 the government seeking to dismantle an American corporation. Complaint Counscl’s hide-the-ball

? Complaint Counsel also elected not to disclose either of those witnesses in its Imidal Disclosures,
its Preliminary Witness List, or in response to a specific MSC interrogatory.
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taclics must be put to a stop and Complaint Counsel must be compelled to turn over all responsive

materials at once.

C, Complaint Counsel And Dr. Hilke Continue To Avoid The Key Issue Of Market
Definition,

With less than one month of discovery remaining on the current schedule, Complaint
Counsel (and now its expert Dr. Hilke) has vet to define the contours of the market alleged mornths age
tn its Complaint. A comparison of Dr. Hilke's report with Complaint Counsel’s interregatory

responses confirms that, in Fact, no further detail has actually been supplied.

Both Complaint Counsel’s and Hilke's statements are vague, circular and non-responsive,
saying only that ‘SN E=" These so-called “definitions™ do
noliung o narcow discovery or the issues for Lial.

It is ezsential that Complaint Counsel specifyy with particularity the nature of the market it has

alleged in the complaint.® Under R R Dewnelley, Complaint Counsed is ohblipated to explain what

¥ Complaint Counsel's Response to MSC Interrogatorics at 11,
¥ Expert Report of Dr. John Hilke (“Hilke Report™ at 3.

¢ As made clear in Dr. Hilke's report, Complaint Counsel intends to defing a price diseritmination

market, making the need for particulanity in this regard key. See Hilke Report at &
{vontinued...)
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“features” and “functionalities” distinguish MSC. Mastran from other FEA solvers. In .8 Donnelley,
Complaimt Counsel defined the market first as “high volume publication gravure printing, which is
approximated by four-color gravure printing jobs with at least five million copies, at least sixteen
pages, and fewer than four four-color versions {or the equivalent in one-color versions),” and then
went on to define the “core” of this market as “gravure printing jobs with more than 32 pages, more
than 10 million copies, and fewer than four versions.” 120 F.T.C. 36, 156-57 (1955). Complamt
Counsel must provide the same level of detail to test — rather than assume — whether the acquisitions
truly gave MSC the ability to exercise market power.
Inreality, Complaint Counsel has simply performed an end-run around the Scheduhng Order.
Compiaint Counsel has elected noi to submit a rechnical expert report — claiming it will not call its
technical expert during its case-in-chiel. Had it adhered to the deadline for Complaint Counsel expert
disclosures under the Scheduling Order, Complant Counsel’stechnical expert would have presumably
shed licht on what functionalities and features differentiate the products in the alleged markets,
something Complaint Counsel is required to do.
'Fhis same vagueness and unwillingness to properly define the market required MSC to move
te compel in the first }ilauﬂ and contimies to require an order compelling Complaint Counsel to

meaning fully respond consistent with the precision required in A X Donnelley.

5 [._.continued)

W As the
ominisgien explained, Complaint Counsel “must be mindful of the analytical hazards of defining

markets by reference to possible price discrimination™ R.A. Donnelfey, 120 F.T.C. at 159, see alse
fn ve Midcon Corp., 112 FT.C. 93, 168 {1989 (“In considering possible markets [under a price
discrimination| theory, there is a danger of implicitly assuming the conclusion.™}.
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IL COMPLAINT COUNSEL IS OBLIGATED TORESPOND TO MSC*S CONTENTION
INTERROGATORIES.

In trying to avoid U8 obhgation o tespond tw MSC's marmowly-taitored contention
mterrogatones, Complaint Counsel 1gnores the controflig case law cited by MSC and sclectively
quotes from only two cages — both of which actually encourage contention interrogatories and support
MSC’s motion to compel. Tn frre Convergent Techs. Secs. Litig.,, the court was faced with morethan
1,068 interrosatonies — as opposed to the 18 propounded by MSC, 108 F R, 328, 335-36(N.D». Cal
1985}, Similarly inapposite is fisher & Porier Co. v. Tolson, 143 F.R.D. 93 (E.D. Ia. 1992), which
says only that “some discovery” must lake place prior Lo answering conlention interrogalories,
something Complaint Counsel distngenuously argues is not the ¢ase here. Lf at 95 But Complaint
Counsel ignores the tact that it conducted extensive discovery - for over 18 months’ — prior to
receiving the contention interrogalorics at issue here.

Complaint Counsel’s own cases encourage the use of contention interropateries. In fn re
Comvergent, the court stated that, “the benefits that can flow from clarifying and narrowing the issues
in litigation ecrdy in the pretrial poriod are potentially significant” and that “contention interrogatorics
might contribute meaningfully toward these objectives.™ 108 FR.D. at 337, Significantly, in
Convergent, the Court reguired the production of witness information and requested documents. fd
at 349, Similarly, the court in Fischer & Porter ruled that plaintiffs had to respond to defendants’

mterrogatories that sought “the basic facts relating to the plaintiffs’ complaints,” as well as

7 Inreality, a review of the calendar shows that Complaint Counsel had fwenty-twe moenths before
filing to obtain discovery. Add that to the three months of one-way discovery taken by Complaint
Counsel a8 a result of its stopewalling, and Complaint Counsel has had more than 25 morths of
discovery. Yet Complaint Counsel nevertheless attempts to convinee this Court that it cannot answer
simple interrogatories seeking identification of the facts underlying the allegations made in its own
Complaint.
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“interrogatories seeking the identity of witnesses and . . . documents or other tangible evidence.”
Fischer & Peorter, 143 F R D at 95-96 %

The unique circumstances here -~ where Complaint Counsel has had 22 months of compulsory
investigatory power — make Complaint Counsel’s recalcitrance all the more egregious and improper.
Notably, in Rusty Jones, e, v. Beatrice Ca., the Court granted a motion to compel proper answers
to interropatories seeking the bases for allegations in the complaint where for “several months before
filing the case, Rusty Jones had access to thousands of pages of Beatrice documents ™ No, 89 C 7381,
1990 WL 139145, at *2 (N.D. I1. Sept. 14, 1990). This made as much sense there as it does here,
since Complaint Counscl pursuant to Rule 11 “certainly investigated the case before fibng their
complaint in order to have some factual basis upon which to base its allegations ™ J&

There is no just reason to allow Conplaint Counsel to further delay its responses to MSC's
contention interrogatories. Complaint Counsel must propetly deline the relevant market with
specificity consistent with XX, Donnelley. Moreover, Complaint Counsel must specify all evidence
ol post-merger anti-competitive cffects upon which it intends to rely. (See Motion to Compel
Supplement at 5 (where Congplaint Counsel "does not know the answer to any portion of the
questions asked, i must so state under path in response to the particular intertogatory.” Princeton

Memt. Carp. v, Assimakopoulos, 1992 WL 84552, at *1 (SDN.Y. Apr. 10, 1952)).

¥ Contention interrogatorics are particularly well suited to narrow the issues tor discovery. See,
e.5r., inre Aetna, Inc. Secs. Litie.,, No. Civ. A MDL 1219, 1999 WL 354527, at *2{E.D. Pa. May 26,
1999) (“contention interrogataries are a common discovery tool used to discover the facts underlving
contentions set forth in pleadings™); Smiley v. City of Philadelphia, No. Civ. A.95-0804, 1996 WL
75892 at *1 {E.I» Pa. Feb, 22, 1996} (contenlion intarrogaterics are “authorized by the Federal Rules
of Civil Procedure and [are] one of several uselul methods of defining, clarilying, and narrowing the
issues in litigation™).
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m. COMPLAINT COUNSEL MAY NOT WITHHOLD EXCULPATORY EVIDENCE.

Simply put, justice and expedition require that Complaint Counsel disclose all relevant
information in its possession — including exculpatory evidence — now.

Inits attempt to selectively avoid providing MSC with mformation it deems helpful o MSC,
Complaint Counsel cites numerous cases which hold that the Brady rule does not apply in the
administrative proceeding context. (Complaint Counsel’s Opposition Brief at 15). However, the
allcacd inapplicability of Arady is wrelevant  Complaint Counsel is required to provide all
information in its possession that is responsive to MSC’s interrogatories and document requests. See
I re The Am. Med Assw, No. 9064, 1976 FTC LEXIS 422, at *3-4 ([.'T.C. Mar. 31, 1976}
(“[r]espondent is entitled to discover relevant and non-privileged facts, or relevant probative
evidence that may be used at trial, or information reasonably caiculated to lead to discovery of
admissible evidence™). Whether the information is exculpatory or not is immaterial to the point at
hand.” Complaint Counsel’s position is tantamount to a defendant deciding that it does not have to
produce harmfut documents thal are responsive and relevant, simply because they are harmful to its
position. This behavior is not acceptable for any party, plantiff or defendant. But itis especially not
appropriate conduct for the government.

As we have frequently observed, the Supreme Court has recognized that the Government “is
the representative not of an ordinaty party . . ., but of a sovereignty . . . whose interest . is not that
it shall win cases, but that justice shall be done.” Berger v. United States, 295 U5, 78, 88 (1935);

see also FIC v, Warner Comprs., No. €V84-1506-R (C.D, Cal. Mar. 23, 1984} (“If . . . the FTC s

* Complaint Coungel even acknowledpes that MSC’s interrogatory does not limit the information it
is seeking to “exculpatory evidence.” (See Complaint Counscl’s Oppasition Briefat 15) {atating that
MSC’s imerrogatory was not framed “as part of an effort to oblain disclosure of “exculpatory
evidence’).
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a law enforecement agency . . . it then necessarily has a duty not just to win cases but also to see that
justice ¥s done ™). As such, the government-ag-litigant bears an added burden not imposed upon 2
private party. Thisis especially true in the antitrost context where, “[tThe Government acknowledges,
indeed asserts, that the role and responsibility of the antitrust prosecutor 1s analogous to that of the
cnminal prosecutor.” Uited States v, American Tell & Tel (Co. 461 F. Supp. 1314, 1332 (D.D.C.
1978).'° Thus, whether or not the Brady rulc has been held to apply, the underlying due process
principles mandate that 2 Brady-like rule be uti]i_zed in administrative proceedings,

The court in Sivermean v. Commodiiy Futures Trading Comar’n. held that “the due process
clause does ingure the fundamental fairness of the admmistrative hearing.” 549 F.2d 28, 33 (7 Cir.
197°7), xee aise Withrow v, Larkin, 421 U.S. 35, 46 (1975), McCleifand v. Andirus, 606 F.2d 1278,
1285 (D.C. Cir. 157%). Consequently, “discovery must be gramted if in the particular situation a
refiisal to do so would so prejudice a party as to deny him due process.” fd at 1286, In this case,
where (he remedies sought by the Government are commensurate with corporate capital punishment
(including the divestiture of MSC*s flagship project), where Complaint Counsacl has provided MSC
with minimal discovery, and where the discovery period is drastically shortencd, the continued refiasal
by Complaint Counsel to provide the information requested regarding the information it has obtained

frotn relevant third parties is patently prejudicial te MSC and amounts to a denial of due process, !t

W See afso Judge Hogan in Transvript of May 8, 1997 Hearing in Federal Trade Commizsion v. Stgples,
e, and Office Depoz, Inc. at 23.24 (ateached 2 Tochibit B) (T do thiok the sntitrust area . . . is a specialized
area by the Government in the sense thai .. the rolc and responsibilily of the antitrust prosecutor is analopouns
to that of a cnminal prosecutor . . .. The principle [of applying Brady in the ¢ivil context] has some appeal
theoretically . . . ™},

" While MSC belicves that Brady applies to this simation, we are mindful of Commission decisions
on this issue. We submit that, as a matter of law and logic, those decisions are wrong. Under any
circumstances, the application of Srady is nol determinative of whether MSC is entitled to receive

' {continued.. )
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As a result, MSC is entitled to all investigatory interviews, all mformation and materials
provided by third parties, and thc names of witnesses interviewed during the government’s
investigation — and not only the selecled tactical disclosures made to date by Complaint Counsel. ™
See In re Amer. Home Prods. Corp., No. 8918, 1976 1’TC LEXIS 69, at *3 (F.T.C. Nov. 11, 1976)
{ordering the FTC to provide the identities of non-testifying experts “inorder 1o [acililate respondent’s
discovery of defensive or exculpatory evidence™), In re Brisiol-Myers Co., Io. 8917, 1976 FTC
LEXIS 400, at *4 (F.T.C. Apr. 13, 1976) (Court “directed complaint counsel to furnish respondents
a list of the persons contacted by complaint counsel for the purposes of this case and not designated
by complaiut counsel as their expert witnesses, partly in the hope that the requircment may enable
respondents to obtain leads to potentially exculpatory matenal™).

Nevertheless, Complaint Counsel steadfastly refuses to produce selected responsive and
relevant evidence it alrcady possesses, as well as the identities and statements of those interviewed
during the pre-filing investigation, which will likely lead to the discovery of further relevant and —
based upon Complaint Counsel's sefective disclosure of information supporting its case — likely
exculpatory evidence, Without this information, the burden on MSC is great. Given the time
constraints imposed on MSC in this case, Complaint Counsel’s refusal 1o disclose this responsive,
relevant information is cspecially egregious. MSC will be forced to re-interview every customer and

depose every potential player in the vague markets Complaint Counsel asserted in its complaint — an

1t (...continued)
the information sought in this section. However, if the Court should deny this part of MSC’s Motion

Lo Compel based on the apparent inapplicability of Arady, then MSC respectfitlly requests that this
ismue be certified to the fitll Commission for appeal.

" As discussed infra in the next section, Complaint Counsel cannot hide these materials through
improper privileges assertions; much less can it do so withoot even providing a privilege log.
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impossible tusk under the curent timetable. Moreover, Complaint Counsel - as evident from the
Hilke report — confimues to demonstrats its willimgness to disclose select information piccemeal only
when it suits its interests, despite clear outstanding discovery obligations to the contrary. As such,
Complaint Counsel should be compelled to produce this informatien immediately.
IV. COMPLAINT COUNSEL HAS NOT PROPERLY ASSERTED ITS PRIVILEGES.

Complaint Counsel appears to believe that simply shouting “privileged” 13 enough to both
render a variety olmatenals immune from discovery and satisfy Complaint Counsel’s obligations with
regard to the assertion of those privileges. Complaint Counsel is unequivecatly wrong on this point,
Furthermore, Complaint Counsel has taken the unsupportable position that it is not required to, and
therefore will not, produce a privilege log — despite FTC Rule 3.38A directly to the contrary.
Complaint Counsel's improper and selective assertions of its privileges and refiisal to esther explain
or justify those privileges must be resobved.

A Complaint Counsel is Obligated to Produce a Privilege Log.

Complaint Counsel takes sigmlicant berties with established case law inits effort to
avoid Rule 3.38A’s requirement that it provide a detailed privilege log. Giving Complaint Counsel
the benefit of the doubt that it was #of attempting to mislead Y our Honor, Complaint Counscl must mez
herve read ALY Timony's opinion in £./ Reynoldly fobacce op which it relies for the claim that
Complaint Counsel need only identify withheld documents “by general category”™ without “detatled
specifications of each decument.” ALY Timony made Complaint Counsel’s obligation perfectly clear
in in re R.J. Reynolds Tobaceo (o, No. 9285, 1998 FTC LEXIS 179 (F.T.C. Sept. 24, 1598):
“Decuments in Complaint Counsel’s files are subject to Bule 3,384 and “Complaint Counsel

must comply with Rule 3.384 by providing information sufficient to identify eack tem.” Jd at,
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*#] & 3. The treatment Complaint Counscl seeks 13 given to the Federaf Trade Comuission itself
where the Cominission is a third-party — not where Complaint Counsel is a party to an action.™ When
a party to an action, Complaint Counsel is obligated to comply with Rule 3 384 and provide a
detailed privilege log for any items withheld.

‘There can be no longer be any legitimate debate that Complaint Counsel is obligated to
produce a povilege log. That log must be detailed, specific, and consistent with ALY Timony’s R.J
Reyuolds decision, Tt must include “3 descnption of the nature of the documents, communications, or
things not preduced that is sulficient 1o enable the demanding party to contest the claim.™ Fd at *2.
Only after Complaint Counsel provides its reguired povilege log can Your Honor or MSC even begin
to ascertain whether Complaint Coutisel is properly relying on its privilege grounds or is simply
withholding exculpatory information in violation of its discovery obligations.

Complaint Counsel's delay m provading a privilege log — based on 4 specious interpretation

of case law directly to the contrary — has caused significant delay and can no longer be tolerated.

B The other cases cited by Complaint Counsel were similarly distingwished by ALJ Timony in 8.7
Revnolds Tobaceo, as they pertain to the Commission as a third party and not to Complaint Counse]
ag a party, fid at *1 n.1 {distinguishing fxz re Flowers Induy., Inc., No, Y148, 1981 FI'C LEXIS 117
{F.T.C. Sept. 11, 1981} (when a third party, Commission tself may producs limited privilege log);
Inre Champion Spark Flug Co., No. 9141, 1980 FTC LEXIS 200 {F.'T.C. Dec. 16, 1930) (same)).

Similarly, Complaint Counsel’s reliunce on Jn re Chack Full €' Nuts Corp., 82 F.T.C. 147
(1973), is misplaced. Chock Full (3’ Nuts was decided belore the existence of Bule 3 3RA and has
not been controlling for some time.

¥ Complaint Counsel attempts to confise the issue, speaking of itself as “the Commission” in its
brief. {See Complaint Counsel’s Opposition Briet at 16). The obligations on the Commiagion are
clearly different from those imposed on Complaint Counsel - as recogmzed by ALJ Timony in {2 #¢
A.J Reynolds Tobacco Co, 1998 FIC LEXIS 175, at *1 n.l, saving “[o]ther offices of the
Commission, being third parties to this litigation, and not parties, need not be specific in describing
tems withheld for povilege™
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B. Comphlaint Counsel Lias Failed to Mcet Its Burden Regarding the Legitimacy of
the Deliberative Process Privilege.,

It is also undemable thal Complaint Counsel has the burden of establishing the
legitimacy of its privilege assertions and that MSC does noet have the contrary burden of proving that
Complaint Counsel’s documents are nof privileged. See, e.g, frt re Limdsey, 158 F 3d 1263, 1269
(D.C. Cir. 1998); FTC v. Lukens Steef Co. 444 F. Supp. 803, 806(D.D.C. 1977}, Unless Complaint
Counsel can specifically justify the application of the privilege(s) asserted, the documents should be
ordered produced. Of course, governmental privileges like the deliberative process privilege are to
be narrowly construed and raise additional procedural requirements that Complaint Counsel alse
ignores, See Price v. Counly of Sem Diego, 165 T R.I). 614, 620 (8.0, Cal. 1996) (the deliberative
process privilege “is to be narrowly applied™), Army Times Publ'g Co. v. Deparanent of the Air
For::‘lﬁ.', 908 F.2d 1067, 1069 (D.C. Cir, 1993) {same).

Complaint Counsel has failed to satisfy almost every element necessary in order 1o even
invoke the governmental process privilege. The governmental deliberative process privilege may
otly be asserted by the head of 3 governmental agency or by a designated high-ranking subordinate.
See Resofution Trust Corp. v. Diamond, 773 F, Supp. 597, 603-04, n4 (SDNY. 1991) (cnllactihg
cascs), Contrary to Complamt Counsel’s approach, “the governmental deliberative process
privilepe may not be asserted by government counsel” Kanfmaprv. City of New York, Na. 98CILY
2648, 1999 WL 230608 at *4(S DN.Y Spr. 22, 1999) (citing Piersem v. Linited Siates, 428 F. Supp.
384 395 (D. Del. 1977)). At the time the privilege is asserted, the head of the federal agency
involved “must invoke the privilege through an affidavit which states, inter alia, that he or she has
reviewed each of the relevant documents and provides the reason(s} why preserving confidentiality

— rather than the agency’s interest in the particular action — outweighs the public interest in
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disclosure.” Id. (citing Lnited States v. Board of Febuc,, 610 F, Supp. 695, 598 (N.D. Ill. 1985)}.
Complaint Counsel - who should certainly be aware of this requirement —has donenothing ofthe sort.

As an additional matter, despite Complamt Counsel’s broad invocation of the privilege, the
governmental deliberattve process “privilege does not, however, as a general matter, cover 'piurely
Jactual material " Gremd Cent. P'ship, Inc. v. Cuomo, 166 T 3d 473, 482 (2d Cir. 1999} (citing
Hopkins v. United Staves Dep 't of Howsing & Drban Dev, 929 F 2d. 81, 85 (2d Cir. 1991); KP4 v,
M;’nk, 4101U.8.73, 87-88 (1973) (*memoranda consisting only of compiled factual material or purely
factual material contained in a deliberative memorandz and severable from its context would generally
be availahle for discovery™); see afso fntermational Biud, of Elec. Workers v. NLRB, 845F2d 1177,
1180 (2d Cir. 1988) {purcly factual matecial is not protected). '

Accordingly, any factual information within Complaint Counsel’s possessionis not subject to
the deliberative process privilege and nwmst be redacted or produced. Mefeadf v. Dadey, 214 F.3d
1135, 1141 (8™ Cir. 2000) (uphelding lower court finding that documents that contain deliberative
process privileged materials should be redacted rather than withheld in their entirety).

C. Complaint Counsel Has Similarly Failed to Demonstrate that the Informer’s
Privilege Applies.

The informer’s privilege is not absolute. [ re Harper & Row Pubdlishers, Inc., Nos.
9217-9223, 1990 FTC LEXIS 213, at *9 (F.T.C. June 27, 1990} (“The informer’s privilege is not
absolute, but is qualified by the need of the respondents for the information to prepare their defense.™),

The Court must balance the goverament’s desire to keep an informant’s identity confrdenrnal with 2

¥ Complaint Connsel's straw man argument that MSC seeks FTC staff memos to the Commission
13 prepostercus — MSC isnot asking for FTC analysis or evaluations of third-party information or the
acquisitions at issuc. However, if the FTC is withholding factual informatior provided by third
parlies {regardless ol where thal information may be compiled), it should be produced through
redaction of staff analysis if necessary,
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defendant’s need for such information in preparing a defense. Roviaro v, Hnifed Stafes, 353 U8 53,
62 (1937 ("balancing the publicrinterest in protecting the flow of information against the individual’s
righl Lo prepare a delense™). The privilege must vield, when “the disclosure of an inforwer’s identity,
or of the contents of his communication, is relevant and helpfil to the defense of an accused, or 15
essential to a fair determination of a cansze. fdl at 60-61,

Before the government can invoke the informant privilege, 1t must meet two prerequisites. fn
re Harper & Row, 1990 FIC LEXIS, at *20. The faiture of etther of these requirements will prevent
the privilege from attaching to the informant or his information. fd First, the information sought to
be protected must relate to an unlawfll activity and, second, the information must be “of a nature
reasonably likely to precipitate reprisals.” Jd, at *20-21. The privilege does not apply when the
reporl concerns fawfid aclivitics because “law enforcement goals are not furthered and the informer
need not fear bodily harm if s wdentity 1s disclosed ™ Aliance to End Repression v. Roclfard, 73
FRD, 441, 445 (ND, 1l 1977).1

In this case, MSC seeks the identity of individuals that Complaint Counsel has communicated
with and who have provided excrlpatery evidence. Thus, MSC seeks to legarn who told the
government that MSC kas not engaged in unlawful activity. Therefore, Cemplaint Counsel eannot —
and has not — met the first requirement for application of the informant’s privilege. Despite its
continuing efforts at such, Complaint Counsel cannot have it both ways. Complaint Counsel’s position
that it may withhold exculpatory evidence is based upon its view that this case is civil and not

crimmal — bot the informant’s privilege may only be irvoked with regard to criminal activity. This

¥ The policy behind the informer’s privilege is even less persuasive in an antitrust case. See
Westinghouse Filec, (orp, v. City of Barlington, 351 F.2d 762, 771 {D.C. Cir. 1965). Customers
threatened with anti-competitive harm have adequate economic incentive to report antitrust violalions
ta the government and do not need anonymity as an added inceniive to da so. See id

_17-



obvious conflict between Complaint Counsel’ s positions demonstratesthe Jongths to which Cormplaint
Counsel has pone to withhold relevant and responsive infermation and underminesits position on both
isspes.

Also, because these mdividuals have presumably told Complaimt Counsel that they see no anti-
competitive threat from MSC’s acquisitions. the information is not likely to lead ro reprisal or
retaliation by MSC, thus defeating the second prerequisite. Indeed, Complaint Counsel kas disclosed
o MSC the names of dozens of customers and competitors who have provided mformation againse
MSC’s position. Again, Complaint Counsel cannot have it both ways — either they have no beliefin
the retaliation prerequisite or they have waived the informer’s privilege. Complaint Counsel, like any |
other htigant, nray not use privileges as both & sword and a shicld. Cofumbia Pictures Tele,, Inc, v.
Erypion Broad | 259 F 53d 1186, 1196 (9" Cir. 2001) {*[t]he privilege which protects attorney-client
communications may not be uscd both as a sword and a siﬂeld.“) {quoting Chevron Corp. v. Pennzoil
H"'u‘.’."-o.l 974F.2d 1156, 1162 {8 Cir, 1992}, SECv. F.evin, 111 F.3d 921,933 (D.C, Cir, 1997} (holding
that privileges cannot be used as both a sword and a shield). As a result, invocation of the informant’s
privilege by Complaint Counsel is improper and unsupportable.  Further, Complaint Counsel’s
refusal to produce “the names of . . . witnesses or the substance of their statements” gathered during
the course of the invesiigalion is an unconstitutional deprivation of due process. Brock v. Roadway
Exp., fne. 481 US. 252, 256-57 (1087) (holding that Department of Laber’s refusal to disclose to
defendant in administrative proceeding the witnesses and statements gathered during pre-deprivation
investigation failed to comport with mintmum requirements of due process); see also Pacific
Molasses Co. v. FIC, 356 F.2d 386 {5™ Cir. 1966) (Due process violated by failure to abide by

agresment Lo provide adminisirative defendant with relevant documents and the names of witnesses).
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Moreaver, even if the imformant privilege could apply, it would be deteated by MSC’s need
for the requested information in nrder to prepare its defense. Complaint Counsel’s allegations turn
on a variely of facts which are unique to each customer. MSC needs to be able to explore these issues
and take the necessary related discovery. And it needs to do so sow. MSC™should not have to survey
the entire industry to find out who has specific information on these charges if that information is in
the hands of the plaintiff ® As held in Unsited States v. Afwminnrn Led | the informer’s privilege does
not apply to the identity of these “*known to have’ the information . . . being sought,” and the
government in a civil antitrust suit must turn over such infarmation, 268 F. Supp. 758, 762 (D NI
1966). Complaint Counsel’s ivocation of the informant’s privilege must be rejected and any
information being withheld should be tumed over,

n. Comptaint Connsel Cannot Hide Factual Tnformation Behind The Work Product
Doctrine.

Similarly, the work produet doctrine does not prevent Complaint Counsel from having
to provide this information to MSC. The courlin fzt re Aetne fuc. Secs. Lirig., ruled that the identities
of the individuals interviewed by plaintiffs’ counsel was not work product, or “at most, | . . ha[d]
minimal work product content.” fr re deina Tnc, Secs. Lidig., No, Civ, A MDL 1219, 1999 WL
354527, at *1 (E.D. Pe. May 26, 1999), The court i Aetra relied in part upon the holding in {fnited
Stetes v. Amerada Hess Corp., 019 F 2d 980 (3d Cir. 1930), where the court enforced a subpeena
secking the identity of individuals that counsel mterviewed. fd at 987-88. The court held that, even
if the List of Interviewses had some minimal work product qualities, "} a|veidance of the time and
effort involved in compiling a similar list from other seurces” is sufficient to meet the burden required
to overtide any work product protection. /o at 988, Therefore, Complaint Counsel must provide

MSC the list of names of people interviewed during their investigation and the reports containing
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factual information provided by those mterviewees. [{thosereports contain any work product, they
can be redacted and should be logged.

Y. COMPLAINT COUNSEL HASIMPROFPERLY MARKED ITS INTERROGATORY
RESPONSES “RESTRICTED CONFIDENTIAL.”

Complaint Counsel continues to improperly designate its Interrogatory Responses and
Supplemental Responses as “Restricted Confidential” — thus preventing any MSC personncl frem
reviewing those responses. The purpose of the Protective Order isto prevent the disclosure of certain
sensitive materials which — if seen by a competitor or customer — would resull in poicnlial competitive
harm, The Proteciive Order limits the type of material that may be so designated and Complaint
Counsel’s responses fall well outside that boundary.

Here, Complaint Counsel’s vague and general responses to MSC’s interrogataries lack the
kind of detail that would make them satisfactory or responsive, much lgss bring them under the
umbrellz of the Protective Order. Complaint Counsel’s responses do not contain competitively
sensitive information about any MSC customers or competitors, Even if Complaint Counsel believed
something was so sensitive, it could provide a redacted copy of its responses. Yet Complaint Counsel
has refused MSC’s request for a redacted version, lazily stating that it is impossible to redact the
sensitive information brom its responses.

Complaint Counsel’s reliance on frre Toys ‘R’ 1, No. 9278, 1998 FTCLEXIS 185 (E.T.C.
Oct. 14, 1998}, 1s misplaced. In fx re Yoys 'R’ Us, the ALJ only excluded Toys “R” Us employees
from the hearing room while competitors and suppliers testified about certain sensitive facts that could
be used in Toys R’ Us’s business efforts. Jd Tn so holding, the Court specifically distinguished that

situation from the present one -- stating that disclosure is required where “it may be necessary for
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consultation . . . in order to preparc for and assist in the defense of the action.” 7d (citing United
States v. Fever Bros. Co., 193 B Supp. 254, 258 (S DNY. 1961)).

Because Complaint Counsel has no legitimate basis for marking its interrogatory responses
“Restricted Confidential,” and MS8C has a legitimate interest in reviewing these responses with its
client so that it might prepare its defenses, Complaint Counsel should be ordered to remove that
designation immediately.

Vi, CONCLUSION,

For far too long, Complaint Counsel has refiised to provide a wealth of documents and other
relevant information that it is obligated to disclose,

First, Complaint Counsel has failed to reveal ihe existence of, let alone actually produce, key
information (inchicling transcripts and exhibits) provided by third parties - much of which was then
provided to and relied upon by Dr. Hilke.  This informatien is relevant and responsive, and must be
produced.

Sccond, Complaint Counsel has still not provided MSC with an adequate definition of the
relevant market or any evidence of anti-competitive effects. MSC is entitled to a complete response
to these interrogatories and Complaint Counsel must be compelled to provide one.

Third, it is well established that contention mtcrrogatorics ar an appropriate tool 1o be used
at the present time, in the present case. Complaint Counsel fails to provide any support for its position
o the conlrary, o il should be reguired to provide adequate responses.

Fourth, it is imperative that Complaint Counsel disclose exculpatory evidence {including the
names Of witnesses interviewed and the information provided during the government’s investigation)
s0 that MSC can properly prepare its defense. This obligation is well supported by the casc law and

Complaint Counsel should be ordered to comply.
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Filth, Complaint Counsel’s “assertion” ol the governmental deliberative process aod informant
privileges as well as its other privileges are woetully madequate - and those bases cannot be tested
without the preduction of the required log by Complaint Counsel. Complaint Counsel nnst either be
compelled to produce a detailed log and brng its inadequate privilege assertions up to par or
Complaint Counsel’s vague privilege objections should be determined to be waived and all such
documents produced.

Sixth, in order for MSC personnel to be able to properly and promptly formulate its defense,
it must be able to review Complaint Counsel’s interrogatory responses along with its counsel.
Complaint Counsel has provided no support for its claim that such matenials are confidential in any
way, and such restrictions on these documents must be lifted.

Respectiully submitted,

Tefft W. Smith (Bar No. 458441}
Marimichael O. Skubel {Bar No. 254534)
Michael 8. Becker (Bar No. 447432)
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FRCCEEDINGSES

THE DEPUTY CLERK: Civil Actionm 37-701, Federal
Trade Commigeion v. Staples, Ine., et al. For Federal Trade
Commission, Melvin Orlans, Pavid Shonka. For Defendante,
Donald Kempf, Christopher Curran, Mark Gidley and Mark
Xovner.

THE COURT: Good morning, counsel. Thank you for
coming bhack in with your busy schedulea. We had aet up tedsg
to talk about this Brady regquest issgue and any other matters
that have come up. I have heen servad gome other recent
pleadinge and.reapcnses on that isgue, az well as a subpoena
deposition notice issue for Third Party that PTC wanked to
take. I don't know if you have gotben Lhal thig morning.,

ME. ORLANS: The Motion to Qiash, we Jdid, Your
Honor, and I am prepared to addresgssg that.

THE COURT: Are the partieé here in that other
matt=r? Whalt Lirm arxe they from?

ME. KEMPF: I think it is Latham, Watkins.

TEE COURT: Laktham, Watking. Left me just for the
record get that pleading ocut and make a proper reference to
it.

A1l right. It wag a Motion of Non-Party Avery
Dennison Corporation to Quagsh Plaintiff‘s Depoaition
Subpocna. End I can dizcuss that with FTC, and Defendants.

If vou have any response, I can hear from them; and then I



11:02 1 can get Latham, if T need to hear from them, down here.

2 MR. ORLANS: Can we take up that, first?
3 THE COURT: Yes. Let'a get rid of that.
4 ME. ORLENS: PFine. This involves a Third Party whi

11:02 5 provided a declaration to the Defendants, Your Honor.
6 On May 2nd we served a deposition subpoena and
7 noticed the depoaition for May 7th. We then had
8 communications with avery, and they informed us that the
9 declarant waz out of the country and would not he available
11:02 10 when ghe came back, because she had some important buginess
11 meetings. And in an effort to accommodate, we sald that we
iz would he happy to take that on the 14th; and we reached an
i3 aceommodation in regard to doing that.
14 We then walled the Defendants, indicating the
11:02 15 circumstances that we felt warranted taking the deposition
18 bevond the discovery cuteoff, particularly since it wap their
17 declarant, and we had noticed it im time. And they indicatet
1B they were unwilling to acoommodate in that fashion, and
19 tharefore, forced this motion.
1i:02 20 My view iz Lhat either that the deposition should
21 || he dene beyond the digceovery cutoff -- this is, aftery all, a
22 || position taksn by Defendants who on that same day changed
z3 sxperts. Dut beyend that, frankly Your Honor, I just as soco
24 not take the depositionm and have the deposition stricken,

11:02 25 || which strikes me to be an unequally reascnable remeady.
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MEr. ¥EMPF: Your Honor, Mr. Kovner from our gide
will address this.

THE COURT: All right. Thank you.

MR. KOVNER: Your Honor, we are under wery tight
deadlines here. The Defendants have been constrained by the
May 9th fact disgeovery cutoff, and we have endeavored to mak
sure we get all of our depositions done.by that date. We
think the FTC should be held to the same standard.

We are talking here about a declarant, not a live
witnegg. And guite frankly, FTC has sat on this issus for
gome time now., Ma. Streeter, Avery Denniscn gave the
depogition Mr., Orlans referred to on February 2Z1st. And my
understanding from their cournsel was, she then provided that
declaration immediately to the FTC, sc they have had this
declaraticn since the end of Fehruary.

On April 17th we again disclosed Lhis declaralbion
to the FTC; they again did nothing. They could have noticed
this depogition at any time since February, We should net b
penalized by their delay.

THE COURT: We are talking akbout this case, not
talking about administrative -- this was not filed in
February.

MR. KOVNER: That‘s true, Your Honor. They could
have taken a depositicon during the investigative phase. The

could also have taken a deposition during this phase of
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litigation any time after april 1vth. They instead waited
until the evening of May 2nd, which is last Friday to zend a
fax out neoticing her deposition; and like many busy
executives, she is out of the country. Now they want to
penalize us because they were unable to gchedule this
depogition in time. And guite frankly, Your Honor, that is
gsimply unfair.

My understanding from the papers filed by thE_
Latham, Watkins firm is that the FTC and Avery Dennigon have
been in conatant contact over the last few monthe and yet
naver told aAvery Dermnison that they wanted to take her
depoaition.

THE COURT: What I will do ig thig: I will have
this telephone status confercnce sct up with Latham a litgle
later on today, and you all Jjust say where you will be and T

will reach vou by phone, and I will digscues it with the part:

. directly to zee about her availability or not.

A1 right. Let’s take up the matter of Defendanta:
motion that was filed two days age producing documents
relating to the persons of the FTC that are identified, or we
will identify ag declarants or live witness, which is factua!
or exculpatory information helpful to the preparation of
Defendants’ case. And they reference certain documents and
interrogatory requests. They have been served. Shorthand

comment ie, we are really talking about Brady marerial and
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other privilege issues that the Defendants have not submitte:
with requigite ppecificity.

The Plaintiffe have filed a response conaiating of

-- today, consgisting of contingent cross -- or yeskberday -—-
Contingent Crosg Motion teo (Compel Responses by Defendants to
the motion that I just referred to of Defendanks, and a
Memorandum in Opposition to the Motion to Compel in support
of their crosg motion. A reply was recelved thie morning
from the Defendante; so let'e put those in context and take
a look at those,

¥R, KOVNER: Thank you, Your Honor. The FTC'=s role
in thie case, ae they will concede, ie to do justice. 2And we
think refuesing to turn over all of the factual material that
they have gathered during the siz-month investigation ia not
doing justice in thirp case.

THE COURT: Is there privileges that they have that
they <an raly upon? Or do you think that in the context of
thiag argument there is no privileges that can come into
rlay?

MR, KOVNER: There are privileges they can rely
on. Howevey, if there ig factual material that they have
gathered during the course of thelr investigation that would
be helpful to the Defendants’ case, =anid they know what that
kind of information ia. Material that would tzalk about the

broad array of compekition; material that would kalk about
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the prices going down; material that would talk about ease o
entry, et cetera. We think that they, under duty of
fairness, should disclose that information to us. 2And we
know that we do not have this type of exculpatory material
that wa reguested. We don’'t have, for example, a Iiet --

THE COURT: Let ma just defins., There are two
issuea, right? There is the privilege issuc and how we arc
going to addrese that; what the time frames are to address
that in before the trial; and the necesesary view the Court
would have to make of thesgse dotuments in camera or otherwise
to determine if the privileges are properly raised, or
whether they have made a specific showing Lhal is aufficient
L oan rule upon them as it ig.

The second igsue ig whether or not they have to
gearch all of their files that they have collected over the
mentha to find exculpeatory material that may be
non-privileged or is otherwise producible, hecause it is
exculpatory under the Brady analogy.

And the Brady issue you are relying upon, my
reading is essentially I guess Judge Winner’s reference inl

74, this New Mexlco case with the EEOC, there is a footnots
there, and foofnote in Judge Harold Greense’s case here, ATET
case, again referencing an analogy te Brady saying that the
Government has an chligation in certain circumstances to

produce theese favorable materials. At least that 1s what
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your argumnenk is as I understand.

The Plaintiffs hawve relied upon some appellate
decisionsa inwvolving administrative decisione, but there may
not be discovery generally awvailable, in any event. But wha
I pee and what vou will tell me iz, no decilision directly on
point saying that in an antitrust case the Brady dsctrines,

Brady v. Marvland of the Supreme Court criminal context,

applies with equal force to normal civil litigationm,
Particularly in antitrust litigation. &And why shall we do
that now?

MR. KOVHER: Let me address the points you ralsed
in crder. First, with respect o the izsue of Lhe privilege
log;: and seccondarily, the gearch of the files., We view thosa
two issues as interrelated.

The Government hag indicated they have given us al.
non-privileged material. Now, we know what we have and what
we don’'t have frowm them. We know we don’t have this
exculpatory material from them. We know we don't have the
people that they have talked to that have supported the
deal. Wa know we don’t have the deocuments that talked about
the broad array of compecition; and we know such documents
and people axipt, bercause we have talked to such people. We
have gotten declaraticons from some of them who aay, "Yeah, I
aupport the deal, I think it will e good for competition

and I Loeld the FTC that." We have also collected documents
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that support that. We have nct seen any of that from the
FTC.

If we take thé government at its word, that it
produced all non-privileged documents, then this exculpatory
material mist be contained in their privilege log. Their
privilege log ig S50-pages long, containg broad groupings of
documents, is not provided with any gregt deal of
apecificity; and we helieve that they owe us a going back to
these documents.

THE COURT: Some of the gpecificity discussions, L
geema to me, you would have bto look at what they say
particularly, and many are lizted as atitoyney conferences
with other attormeys, other bype of materials. I mean, some
seem to be, unless you'rs gquesticning thelr good faith how
they delineated those as being fairly clearly matters that
would be privilaeged. There may be cthers that it’'s not as
clear on.

MR. KEGVNER: There 18 no doubt that there ie some
privileged material in their privilege laog; we will not
digpute that. But some of the entries, it seem on their
fare, do not centain privileged material.

For example, with respect to two of the experts wh
are providing testimony under oath through declarations,

Mr. Bill Vigdor, who provided the backup for FX3 is listed o

their privilege log in 44 geparate entries. And the entries
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read such things as, raw data analysis, pricing analysis,
aaveral of theae entries referance PX3; notes of meetinga to
digcuss backup to PX3. Thie iz the kind of material that
wollld gtrike me to be factual, and also gtrike me to be
relevant in terms of turning over documents and experta the
case relies upon.

Similarly wikh their other expert, BRorig Staffen.
Entriee like HHI analysis, draft questions, analysis of
aefficiencieg, therc are numercus entries like that that
appear to be completely factual. And we think that there ha
to be some process in place. We think that the procesas
shaould be that the FTC should first g¢ back and take a hard
lock at this material, digclose to us the factual material
and information within the privilege log; and if there is
some remaining issues, there can be some in-camera review.
We would be happy to gelect a few of theirs to submit for
in-camera review., They can seolect a few of ocurs from ocur
privilege log for in-camera review and we can let Your Honor
decide.

With reapect to the legal argumente, we agree that
there is no controlling autherity in thigs circuit with
respect to this Brady issus., The izsue here iz what
principles phould apply though in this case? 2aAnd we think
the authority khat we ¢ite is much more persuasive, than the

authority they cite. And Judge CGreene in the U.5. v. ATAT
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case did zay that Brady disclosure obligaticns are
instructive in a eivil antitrust case. ind he noted
particularly that the antitrust laws arc different than othe
puraely civil laws.

He noted, quote -- this iz quoted in our reply
briaf -- “"the antitrust lawsg are of quagi-conatitutional
breadth and significancc, and constitute a means for
protecting the economic interests of the cilizens of this
country, not infrequently on a mational scale."

If there ever wag an area for thig type of
extension of Brady in a ¢ivil context, this is it, in this
kind of antitrust prosecution. We think that the Brady
principles here are instructive. And we do know that the
Conzrt, in EECC, as Your Honor made referende ko, did require
production of Brady-type materialeg in a civil context.

THE COUIRT: Well, I think that in the EECC Judge
Winner s cage, I read 1t through. What he required was
actually the names of potential witnesses, and did not
require the production of any documents. And hig referende
was that they may lead to evidence kthat could be exculpatory,
and that is why the Defendants in that case shared the right
to find out who the Govermment’s potential witnessges are, so
they could depope them. But he specafically withheld
production of the documents. He said their declarations may

come up later at trial; and he referenced the Jencks fct
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actnally, anocther criminal statutec in that regard, after
evidencing great frustration with the Government in discovery
in that case.

But if you amalyze Judge Greene’s opinion, I think
he is talking in terme of constituticnal imssuez, and then
makea a reference and the footnole is guoling Lrom Lhe
Government’s brief actually in that case apparently as to the
antitruét tole of the Govermnment in the antitrust matters.

MR. KOVNER: Your Honor, the bottom line I think
from the Judge Greene case is that antitrust laws are
different than other rcivil laws. The Government, when
bringing an antitrust case, 1s doing something different thar
in the normal context; they are acting like a prosecutor.

The antitrust laws have a breadth and stature that
distinguishes them from other civil laws; and therefora,
Brady-type disclosures and Brady-discovery issues are
inatructive in that kind of a caae.

THE COURT: Let me ask yvou, if vou put that in
context 2 little hit in this case asg to Judge GSreene’s Case,
Judge Greens -- thig ig the ATET case. And for the record,
reciting 461 Fed. Supp. 1214, his 1978 opinion, one of many
he wrote z2a to discovery under this litigation brought by the
Government as to break up of AT&ET.

In that context, that was a case I think that

started in 1574. Thisz waag 1578, and they are still in
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digeovery and argument of discovery at that time,

Regardless of the principle that you want me to
apply in a case that we are going to trial on in ten days,
approximately, 11 days, how does it apply in this case in a
preliminary injunction context, as oppoged te something that
you have four or five yeara in digcovery in where you have
time Lo go back through records if the principle would
apply?

ME. KOVHNER: Well, I think in terms of the time
issue, they have already compiled theif privilege log. They
have already geen a lot of theese materials. It seoams to me
they can make a pretty gquick cut. Just locking at their
privilege log. The first -- vou know, you wmade reference to
the fact that in the EBEOC declision the judge seemed Lo be
focusing upon discicosure of witnesses. The first threas
entries on their privilege log are potential witnesses. The
first one -- potential witnesses for our gide, at lecast. The
first entry is signed declarations from non-witnesses; that
iz the first entry in their privilege log,

The second entry is ongoing correspondernce tg Thiwd
Party non-witnesses. The third one is, letters and emails
from Third Parties. Witness issues are involved in this
matter, Your Honor. We think we are entitled to that
information, as well as the documentary information,

THE COURT: I will hear from the GCovernment as to
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the burden, much less the principle that applies in a
minute. I have referenced back to my case that was cited
back to me Friedman y. Bache Halgey, which the F.2d cite ig,
738 F.2d 13236. And that waes a privilege of a gqualified law
enforcement privilege. PCC, where we had an emergency
subpoena, came in with some 200,000 pages of materials, plus
60,000 additional pages of documents. I guess it wag over
60,000 differcnt documenta located from varicus cities they
collected and hundreds of pages of indicea alone, and there
wags a timetable in that. I well remember the case. There
was a one-week window when the Plaintiff said thev needed
these deocuments produced immediately for trial. I held it al
the request of the Plaintiffs in an emergency hearing two
days after I think the cage was filed, and had a procedurs I
thought we had agreed upon where it would ke whether or not
the privilegc applied at all would be decided. It could
apply to these documents. I held it did. It waa a c<riwminal
investigation ongoing. That went to the Court of Appeals.
Monthe later the Court of Appeals said, Wo, I should have
done a gpecific review of the documents. In that two-to-one
decision, Judge Starr dissented. That I had to go back and
endeavor to do a gspecific review after counsel had made their
review and given specific reasons of which documents
particularly should be revealed, and which cnes they could

still have to hold under the privilege, and whether they
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could redact them, et cetera. Although the trial that they
wanted it for was long gone, but still it was nol wmool.

In the context of this ecase, to apply this
privilege gsyostem you want me to apply, how are we going to 4
that in the next week?

ME. KOVNEE: I think 25 an initial matter, the
outstanding request of this material, you know, is two-weaks
old now, at least. They could have been gathering it during
the interim pericd; they chose not to, They choge to zimply
Zay, "We are not going to turn it over." They’'ve complled a
50-page privilege log. It seems to me, they have alyesady
gone through these documente. They can begin to puall zome o
the stuff that seems on its face hlatantly factual very, ver
guickly, and we can meet and confer, We can work with them
on this.

To the extent that there are any other privilege
igsues -- and of course 1t depends on Your Honor's ruling,
guite Lrankly, in terms of whalk Lhey have to turn over.

But if there are any remaining privilege issuee, w
can submit a few exawples from each party’s privilege log,
and Your Henor can make the decigion as te whether thege
documents and thepe materials are privileged. I think that
iz a fairly manageable thing, ewven given the time frame and
time preesures that we are under,

THE COURT: Because really what we need to do is t«
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get focused to get ready for a trial, and not continue the
discovery disputes, if we expect to be ready and go forward
in a timely fashion.

MR. KOVNER: That ig correct. We are not asking
for the wholesale production of everything in their files.
But if they have material in their files that would be
helpful to our casge, and my guess ig they know where that
material ig, my guess 12 they focused upon that. &All we are
asking is that that material and the identity of those
witnesses be turned over. A&and it geema to me that would he
fairly easy thing for them to do. They hawve besn on notice
that we want thie material for weeka. They can turn it
over.

If there are any remaining igaussg, we can submit
the few documents by way of sexample to ¥Your Honor by way of
in-camera review.

THE COURET: Thank you. Let me hear from counsel
for the Governmenlt agalll.

What ahout thie Brady concept in the context of
antitrugt litigation, as opposfed to civil litigatiom, why it
shouldn’t apply to the Government in viewing the Government,
in eggence, as a proseculor in an antitrust cases?

ME. OHLANS: ®irst of all, I think Your Honor was
quite correct saying there wag no caze law that is on point

that would raquire this of the Governmenkt,
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I think the cother key point here, Your Honor, this
12 a preliminary injunction case done on an expedited
sechaedule at Defendants’ ingtance and reguest. There is
simply a limit to what we can deo.

Let me tell Your Honor what you we did. We turned
nvery 25 boxesg of material to the Defendants. The only thing
we withheld are privileged material. We didn't segregate
exculpatory or non-exculpatory. Frankly, I don't know what
that means in the antitrust context. We gave them everythine
we have that wasn’t privilegsd. And then we gaid to them, a:
to the draft declarations and ag to signed declarations we
are not going to use, we will exchange those if yvou want to
exchange those. We gaid that at the outsget of the
litigation; they didn’t want to do that., Thig is just
ancther instanee Eor what they want ie a one-way street.

Brady by ite terma is a criminal doctrine. There
is no case law that applies it in the ciwvil context, let
alone the antitrust context.

Prankly, Your Honor, with all of the reference to
Judge Qreene’s opinion, the issue bhefore Judge Greene where
you c¢lited Brady was the issue of whether for the discovery
purpogez an action instituted in the name of the United
Statez, the Plaintiff, ig the Department of Justice or soms
broader entity. And it is with respect to that issue thak he

found Brady instructive, not with respect to Lhe dizcovery
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restion.

THE COURT: That‘s right, ag to the documents
elsaewhere and other agencies for diacovery purposes.

MR, ORLENS: The urden, Your Honor, would be
extraordinary to review theze documents on a
document -by-document basis at this point.

THE COURT: What is the response that yvou have to
the Defendanta’ concern that your privilege logs are too
broad and clearly have redactable producible matcrials in
them? Such as these entries regarding -- they gave an
example of an expert or of witnesg’ statements, et cetera.

One wag, you said you agreesd not to turn them
over. I understand both sidee agreed not to turn over these
declarations.

MR. ORLANS: Right.

THE COTUET: What was the other one?

MRE. ORLANS: I would gay two things with respect ke
that, Pirst of all, that the burden of redaction of all of
that -- let me go a step back and say, I think that the
aggregaticn of factual materials by attorney is nonethelsss
privileged. I don't think that you are raquired to redact
thoee materials. Attorneys’ personal view of the facts, and
that ia what we have here, an agency that funcibicns like a
law Firm. A lawyer'e view of the facts rthat he or ghe has

aggregated are I do believe privileged.
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Certainly the law f£irm has nol indicated they are
brepared to go back through their memoranda and redact
factual materiale, and give ug that material. You are algo
talking about tenz of thousands of documents,

Frankly, Your Honor, they are refusing even to

redact the under geal materials. They =ay that ig a burden.

Here we arxra talking about tens of thousande of decuments,
compared te the 50 or so that are at issue in terms of the
under seal protection of the Court. 8o I think that burden
would be extracrdinary ag well. That would basically bring
this litigation te a halt.

Mow, if we want to stop for a month or two tao do
thig, 1t might be doable, but it certainly isg not deoable on
ten-day bagis and gshould not be required in a preliminary

injunction context and expedited decision.

bkl

THE COURT: Well, the only concern that I have witr

that is, 1f there are any areag at least that appears

Buperficially in your privilege log that could contain

non-privilege documants, it seems to me, then, because of the

expedition of thig case, that materials may not ke produced

that could be produced 1L there was a time Lrame Lhak we had

to go throngh them, or T had to do an in-camera review of

them.

MR, CRLANG: T don’t think there iz anything in our

privilege Ilog that we don’t in good faith believe is
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privileged. Frankly, our privilege log is every bit as good
az their privilege log, which clearly contains a number of
ordinary course of business documents which they apparently
try to agsert a privilege by adding in connection with White
& Case iostructicne or some guch, and then the deocument
described is clearly an ordinary-course-of-business
document .

Counsel referred to documents regarding My, Vigdor
and Mr, Steffen, &Aa counsel well those, those are not
experls, Mr. Vigdor was the individual -- and he has alread
heen depesed in this case -- he 1s the lawyer for the
Commigeicon who compiled PX3. And what he did, he took a
caleulator, and that is what Mr. Steffcn did;, and he added
nunbers up, and he took a computer program and madse pretty
charts out of those numbers from Defendants' documents.
These are the kinds of things they point to in alleging we
were hiding privileged documente that are faetual documents.

Mr. Vigdor ia a lawyer. &s to everything except
PX3, hie material is privileged. As Lo PX3, he has been
depoged and we offersed him full discovery of those
materiale.

Moreover, to the extent that the Defendants beliews
that there is full discovery, full discovery will be
available to them at a part-three hearing. That is what a

trial on the merits ig about. This g not that kind of a
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procaeding.

THE QOURT: &All right. Thank you, sir. ﬁnythiﬁg
else?

ME. EOVNER: Yes. Just ¢uickly, Your Honor. I
think we can cut through a lot of this. I understand the
argqumenta Mr. Orlans iz making.

Perhaps what we can do that would expedite the
procegse i3, we can pick ten itemzs from their privilege log.
We have real questionza zs to whether thepe items are really
privileged. They can pick itema from our privilege log. We
can gubmit them for in-camera review and go from there., I
think we would he satiefied with that kind of a result here.
That would allow ug to move forward in an expediticus matter
and =£ill allow us to get some of the materials that we
balieve we are Fully entilled to.

TEE COURT: All right. Thank wyou.

What I will do is the following on this issus: Th
Defendants’ motion for an order compelling the FIC to anawer
certain interroegatories or do cerktain documents concerning
privileged materials, and the second issue ag to review of
thege materials to producse exculpatory materials that may no
be privileged, or if they are privileged, to produce them.

Am to the first issue on the privilege, I can
review the privilege log submitted by the parties and see if

it is satiasfactory. I will accept Defendants’ suggestion if
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they wish to present to the Court ten specific documents ths
feel that are privileged, where privilege has been claimed b
the Plaintiffs that does not clearly apply and have those
submitted; that is fine. AaAnd the Plaintiffs can do
likewisea.

Aes to the Brady arguments, I do think the antitrus
area iz asg recognized by Judge Greene, 1 a specialized area
by the Government in the sgense that as Judge Greans has
gquoted the Government’s memorandum apparently in that case,
the role and responaibility of the antitrust prosscutor ia
analogous to that of a criminal prosecutor, and that they
have special obligations, ewven though this is ciwvil
litigation, to be full and forthright in their production of
documents and their response to discovery in the conduct of
this case.

I have seen nothing vet that indicates 1t not heim
that way, but I hawve not gons through the privilege loge,
which I just received some of them, to determine how they
have listed these documents and how accurate they have been
in their listing as to whether or not a privilege would
apply, and we will see about that.

But then to argue from that, thersfore, thara
should be a Brady rule imposed in the civil cuntextlbecauﬁe
Judge Greene was deriding an igseue as to whether or ool the

entire Government should regpond to discovery redguest -- and



11:08

11:08

11:05

11.:032

11:0%

11:03

10
11
12
13
14
15
i6
17
18

19

21
22
23
24

25

24

Lhis case went on for ten years or 20 -- in conbrast Lo Lhis
caga, which i2 a preliminary injunction hearing at this
stage, 1n the manner of a few weeke from the time of filing
suit until the hearing is a very different situation.

Even if the principle has some appeal,
theoretically, I do not find any case law that hag yet
adopted it specifically,

Judge Winner has a reference to it that expresses
hig frustration with EEOC, and again the case hag gone on fo
gome time where they produce ne discovery, which iz somewhat
different.

The Plaintiffs’ cases are really appellate
decisions, bﬁt they refer to administrative matters where
digeovery is quite different.

I am not preparcd to adopt this rulc of law that w
should lock to Brady to inform the tvpe of producticon that
should be required 1n every antitrust cage filed so that all
the exculpatory materials in the Government’s possession mual
ha turned over, and they to have rewview all of their files i1
advance to do that.

The Brady doctrine says it should be done, or Lher:
couldd be reversal of a oriminal conviction., It is not
actually if the Defendant ¢an show prejudice. It iz not
really the discovery rule as such. It is more cf a

congtituktional issue in a criminel context; and I don't see
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that it can be applied in this context, this preliminary
injunction cagse. &S0 [ will not order the Government to go
back through their privileged materials and determine if
there is exculpatory material that should he produced that
hasn't pbeen produced at this juncture of the case in the tine
frame that we have.

I will take a look at the privilege material logs
and the igsues regarding whether there is some applicaticon ol
too broad of a privilege. In other words, people are
throwing in a large blanket over documente. They don’t want
to produce for whatever reascns, or find it difficult to
produce because of time restrainta, and see if they have to
producse some redacted versions of certain documents on eithes
gide, But beyond that, T'm not going to wventure any further
into this Bxady thicket.

(A phone was ringing in the gallezrvy.)

I don't like telephones in the courtroowm. We have,
alsa, a couple of other matters. I want to discuss just
prrocedural matters in getting things organized. Let me hear
from counsel other matters they want to bring up today,
firat,

MR, KEMFF: Thers are a couple things we are
discussing, several that we are discussing that I den't think
are ripe today. It struck me there was one you might have

thought was ripe, but I don‘t remember.
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MR. ORLANS: As long as we are on the privilege
isgsue, Your Honor, one that I might f£lag for the Court ig, w
are today deposing a company that was involved in the
preparaction of the efficiency study that the Defendants are
relying on, and that company refused to produce a number of
documents on the hasgig of attorney-client privilege and I
helieve work prcduct privilege.

We guestion how an efficiency study the Defendants
are relying on can have any privilege attached to it.
fertainly attorney-client is inappropriate. This is not the
company that is represanted by thess lawyeré.

That asgides, za to work product, if they are relyinc
on the study, they can't shield the underlying materiala on
the grounds of privilege. So, we have raised that with the
Defendants and they have not responded. They said that they
will respond., Ib does strikes me that we need a faivly
immediate turnaround on that.

MER. EEMPF: Mr, Crlanzs called me on this. Thia isg
cne that is in flux, He called me yesterday, and you know,
we had a large group of people working on this thing. and
finally abont, I think it was 2:00 in the morning, I talked
te Mr. Vasgguez. He ig the fellow on the far end owver there.
And T said, "You know who has this? It finally made its way
to me, but I am workling on this brief that is due in the

morning. I will get to it gsome time in the middle of the
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night." and I told Mr. Orlans I had not had a chance to
circisa bacrk to him on that.

What time does the depogition start today?

ME. ORLANMS: T don't know. I asmsume 9:30, 10:00,

ME. KEMPF: My thought is this, let us see if we
can't work it out. And if we need to, perhaps we ¢an hook iz
a2 conference call with the Court on that.

THE COURT: That's fine. Get back to me on that ii
you have to. I am here today on other matters, sBo that is mc
problem.

211 right., What other thing did you have that you
wankt to work on today that we can take care of? and I can
get up another date for matters that may come up in discover;
and have you back here, if necessary, beginning of the wesk.

ME. CRLANS: Did ¥Your Honor want to address the
under peal guestion with respect to Defendants’ documents?

THE COURT: We just received a supplemental.

MR. KEMFF: Wa did, Your Honor., I am a bit of a
frustrated camper on thisg, ¥Your Honer, Maybe we all ars on
thisz issue. I think the way that I would summarize it, the
last time before it was one of Chese thipgs where I said the
bottle wag half empty -- ar T said it was half full and he
gaid it was half empty.

THE COURT: I receiwved the supplemcntal memorandum

by the Defendanks in support of their Motion to Maintain
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Certain Business Records Under Seal yesterday afterncon.

MR. EEMPF: Well, I really did think when I wac
before you the other day that we might be able to resolve th
whole thing. In fact, I think it was laler the same day
Mr. Orlans and I had a c=all, and I had gpoken to Mr. Curran.
I probably ought to get him up here to address this. And I
gald, Ges, 1t lockes like we are making real pregress here,
And he again repeaked his concerns, especially on FX3, 2nd
told him, and I will tell you as well, i from a trial
perspactive, I den't eare if it zll is made publie. The
buginess people are the ones that care about this issue. Am
the way thalt: I said to him, I said, "Look, if vou continus
this process that 1 understand is making gocod progreszs, my
hunch iz we can resclve all of this stuff. Because what T
will do at the end of the day is go baék and lean on the
client on PX3, if vou have been reasonable on the other
things, and tell him that is a reasonable tvade off." I
think we were both in pretty gord apirite then, but later in
the day I got a report that ewverything had broken down. &And
I think Mr. Curran’s sense of it -- and let me call him up te
addrepgs this -- ig that with all of the work that they have
to do on their gide, thig is an unexciting task and basically
we don’t want to deo 1t. HNow, there are a lot of unexciting
tasks on both sides that we don't want to do. But I think

that ig the real stomach bucket. T am the wrong person.
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THE COURT: Let me make pure I understand the
importance of this issue, 18 not that the parties don't have
these documents and can‘t chare them with each other. It iz
gaither the public can’t see them, or some in-housze people.
Iz that the cconcerns we have?

MR, FEMEFF: I don’t think we have any in-house
concerna at thias time,

MR. ORLANS: It's strictly the public.

THE COURT: I will hear again from them and I will
attemnpl Lo reszolve it if we can’'t resclve by the parties.
But I don’'t think that should be first on the list to gettin
this to trial from wy point of view, despite -- I am sure
that the lawyers here for the public interest think it shoul
be -- but T Lhink we have other things toc do.

ME. KEMPKF: I agres with that, Your Honor. &nd at
trial, we have to make hard and fast decisions at that time.

THE COURT: That’es xight. And at trial it will
come out 1f you rely on them and uge them, and they will be
public in a week.

MRE. KEMPF: The only thing that I am uncomfortable
with 19 -- I don't really think that the partics need to
burden you with this -- but it is my view that if we can
impose upon them to get some paople to park their fanny in a
chair, along with our imposing on some of our people to do

thia, we should ke able teo, in my judgment, resolve if not
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all of it, nearly a1l of it; and that iz much too long a lisg
in my judament for vyou Lo have to review right now.

THE COURET: It iz not on the bop of wmy lisl right
now to do.

MR. KEMEF: I will a say on= thing, ¥Your Honor. I
waa thinking about this and I deon’t think this is today,
because I have not discussed it with Mr. Orlans yet. But in
looking through my gtuff lagk night a=z to what we are
actually geoing to put on live in front of you, there are a
couple of Third Party matters that I think are powerfully
halpful to my case that my olient does not know about, and I
Fully understand why some of thege Third Parties would not
want my clisnt to know akout that. I don’t want to diecuse
that cbviously in open court. EBut let me think about that,
talk to Mr. Orlans abourt 1t, but that iz something that I
have zome concerns about how we handle that appropriately.

THE COURT: All right.

MR. KEMPF: MAnd this one really ig in the Third
Party realm, because I know my client would love to have thi
stuff in open court, and 1 feel very uncomfortable doing it
that way.

TIIE COURT: Do you want to respond to anything
further on that?

ME. CRLRNS: Just a few minor comments, Your

Honor. It just seems to me from the outzet that the onus ha:
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been put on the Commission Lo try to sit down with
Defendants’ documentsg, and they are not ocur documents.

I have some gympathy for Defendante’ position and :
am not trying te be unreazonable requiring them to go througi
document-by-document. We certainly recognize there are some
legitimate concerns about forward-locking pricing informatior
and materzal of that sort.

Cn the other hand, the categories thal LHEy set
cut, for example, market research demographic infarmation,
cbviously the sengitivity of that information depends on the
age of the information; the nature of the information; the
subject of the informatiom,

They have another category for pricing information
and inte that category they have put all of the hisztorie
pricing informaticon, which I have explained time and time
again, we do not view as sensitive.

THE COURT: They mentioned a two-year rule at the
last thing and you indicated that ig ancient.

ME. ORLANS: ¥Yezah. Mnd the problem, Judge, and let
me give you an illustrative example. On aApril 30th,

Mr. Kempf in passing said, "I didn’t know PX3 was on our
lisgt; I will take a look at it. T am anxioua to have a lot
of that in the public domain, gpo I will be cooperative
there." Later he says, "I am anxious to turn that on then,

and say to the public and this Court, What a buanch of
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malarkey. I think we will be able to work that out.™

In thelr motion, Judge, they say that the lyon’s
ghare of PX3i, they now agreed should be made public., Well,
wherl you look at the desigmations you find that what they
want to continue to designate is confidential and under seal
are tabs B through H, tabg J and tabe L. If I can roughly d
this, J through L. 8¢ roughly of this book, Your Heonor, the
portiong that I am holding are the portions that they insist
should g£ti1131 be confidential under zeal. The portions left
are the porticns that they suggest are the lyon’g ghare they
are willing to make accommedation on.

My problem with Lhis process, and I am frustrated
with it ag well, is I don’t think there has been any movemsnt
on that. Certainly, there iz zome wmaterial in PX3, =uch ag
coet information or margin information, that may well be
senaitive, but the bulk of it is historiec pricving
information. T do not see how that material -- even current
higtoric pricing information, these are prices that avre
available on the ghelveg today; people ¢an go out and look at
them. I just don't see how that should be sensitive
information. I don't see how a strategic plan that is
three-yeare old should 2till be sensitive information.

Thoge are the kinds of frustrations I have in
dealing with this and the categories. And we have found it

very difficult to make any progrese on this, and I think that
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the categories are overinclusgive., But I certainly don't mea
Lo suggest by that, that I think there iE no legitimately
Privileged information in here. Clearly theres is.

THE COURT: Well, I think that there is5 -~ I dﬁ
want to reaclve 1L. As I said, I didn’t put it in the firgc
of pricrities. T think we have to get our discovery mattsrs
regolved and get the case ready for trial in the next few
days. We can‘t do this and try to reaolve it.

I will let the parties discuss it gome more, but
there will come a time when I will go through each of thege
liete that have becen filed and determine the best I can what
should be mads public and make a ruling. And then perhaps
the Defendante can come back and tell me why areas that I
felt can he made public, can't be. But it geems to me that
there iz a timeline that can apply in the rapldly inveolving
markets. That old pricing informaticn, for instance, or old
strategic plang are outdakted; I'm not sure I see the
necessity for that.

I did gee a couple of documente brought to my
attention for my interest and that was an excerpt from
Project Fishing Trip. The presentation of Board of
Directors, and Goldman Sache. I am not quite sure who went
on that trip and what they caught, but geems to me it should
be privileged information. At least the lures they used.

MR. CURRELN: Your Honor, we are hoping yvou will
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help ug reel thet one in.

THE COURT: I won't get into a discusgegion of that.
But I do want to fovus on that and get it done. I just wonm!
crder you to do it today or tomorrow immedlately because of
clher needs we cbviously have hers.

ME. CURRAN: Your Honor, I will sit right back
down. You have indicated that you don’t need to hear Efrom
me, I didn’t plan on addressing you, and I have no interest
in doing so; but I do want to point out that what the review
of the documents that My, Orlang just presented to you wae
significantly more elaboxate than the review that we were
given when we attempted to 2il down two days in a row to fin
out from the FTC what problem they had with our document
degignations. We understand they are having a very busy
weck, but we tried to asit down and go document by document.
And the reactlon we got initially wag, This is taking Loo
long. We have not had a chance toc review these documents.
Is there another way wa can do it?

We made a good faith effort to try to get thie
resolved., It was only out of utter frustration that we made
that pupplemental submigsion to Your Henor yesterday. IfF
Your Honor has an opportunity to look ab that, we would be
happy to appear in court or zit down in chamberz and explain
exactly why every one of those documents we feesl is

legitimately deserving of under seal treatment.
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THE COURT: I will take a look at it, as well
ag have the parties attempt to discuss it some more. I
redognize, as I said, the pressure con the partieg and I did
not want to impose upon them some deadline in forcing the FT
to divert its resources any wmore than they have to argue ove
what documents, temporarily at leagt, ghould remain sealed.
I think many will become public if the trial gocs forward,
the preliminary injunction goes forward, and I can alsc
addreass thesge others as need be. It is not hurting the
partiezs, at least, to not have theze documents left under
geal. The oniy concern is whether they are properly under
aeal, and it ieg the public’'s right Lo have accese Lo thege
now that thig is in iitigation.

So, if the partiez at the next status call have noi
reselved it, I will go ahead and resclve these matters, and
it may be I will.have certain guesticns that I can review
with coungel and go through these discussions.

I do have concexng on the -- as I =zaid, what seems
toc me to be ancient history, once the particular pricing
information is neo leonger current, and a lot of these studies
are neo longer current; what really rationales to held these
under seal. But az long as the parties can use them for the
trial purpcees in prepavation, then I am not toc concerned
immediately.

Let me get up another status ¢all, and then taik tc
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11:13 1 the parties a little bit about some procedures in getting
2 organized for the trial. I don’t want to detract from your
3 work that you have to be doing getting ready. And this will
4 probably -- the next one will probably be the uwltimate call
11:13 5 we have, and we may have one final one just before trial to
6 make Bure we have got thinge in line. I will be out of
7 pocket, unfortunately, although reachable by phone sometime

8 starting on the 14th probably. T guess it would be a

9 pretrial date eef that day. After that pretrial for the nex
11:123 190 two days of thig genetic DNA conference they are putting on

1i ’ tc educate us in this area further, but I can be reachable b

1z phone on that .

13 How ahout coming in on Monday and I can take up if

14 there is any other matterz that nsed addressing, or other
11:132 15 discovery lssues that come up. And then my ultimate

16 conference, hopefully, will be on the 14th in the morning fo

17 pretrial review of where we are and trial, and make sure we

18 have our witnesses listed and pecple are organized with the

15 time framegs, and we ¢an run through that on that day on how
11:13 20 the parties he view the trial.

21 One thing I want to discuss at that time is the

22 Plaintiffs anticipating putting on a case, and then the

22 Defendante and the Plaintiffs want to reserve some time for

ot | rebuttal or not. The Defendants will jump up and want some

11:13 25 time for surrebuttal, those type of iganea. Whether we are
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golng to have submieaion of some declarations and other
materialas, as well ae the live testimony. And then finally,
I want Yo make sure our exparts arve organized and where we
are going with the expertes and whe they finally are and we
will hopefully know that by the 14th.

We will look at the times. We already set asome
times for brief filing, but it may help me to get some
filinga at ths time. We will talk about the pretrizl as to
just the pregentation of the cage ag we have some type of
trial summary for the Court to rewview.

Az to the mechanical side of it, I will leave that
to the experts. Buk you are welcome to -- we can be in this
courtroom, I believe. That iz not yvet configured, although
the wiring has been put in, in part. But I will allow that
to the cxperts. I have talked to my cowrt reporter. There
has been a regquest that the parties be hooked up with
computers so they can get the online realtime testimony. BAs
long as we ¢an tape the wires up, I have no problems with
that. What vou will have to do iz work ﬁith the court
reporter on that, You can certainly use it during the day.
It i not the official record and you will have to then purge
it and put in the official record the next day, and it can be
tied back in with your notes everything that made during the
day. You will be able to use the realtime capabilities, as 1

have zet up.
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And then you can also work with the court ¢lerk in
bringing in the edquipment and when you want to hring it in
prior te trial. BAnd make sure it is all working. I will no
be here on the 15th and 16th, =¢ that iz a good time to
schedule that to be done.

The partiee’ witnesgges, I would like yvou to have
them here scmewhere in the e¢ity 2o they can get over here
quickly. We don‘t have any spaces; we used to have., We use
to have enough space for two trial rooma during the trial fo:
counsel to uge. I will talk to the court administrative
officer, Ms. Hall -- but the one that I always used across
the hall here has been changed into a video-conferencing roor

-- whether that can ke made available to some of the
parties. 2And there is ancother room next to that, sometimes
that can ke used by the other side. I will ses what I can
arrange. If there is one con another floor that 1s not being
used, one of the olther parties can have that perhaps. And I
can get one on this fleor. And you may have to flip who get:
which one. But that will allew you to move in file cabinets
and keep your people and you can have 2 telephone and eat
lunch there and stay focused, inastead of having to go back
somewhere alse. FTC is eloae, but they can also -- as T
gaid, both gides -- I will meke arrangements to get come
rooms for both sides here,

I think mechanically that is probably all I need tc
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look at right nmow., T would like to have you back in next
Monday to take up any of these continuing igsues and resalve
them. And on the phone this afterncon or this morning,
whenever we can get a hold of Latham and Watkins, we will
take up the voncerns on the depogikbion that haa been noted,
thie ofther withess; and later today if necessary, we can haw
another conference on the other mattcr to try to regolve the
on this discovery of this other records that vou were talkin
about for the Plaintiff om it. 8o, I will be available. I
aleoc am available tomorrow. I'm in court a lot, buk I am
available az well. We will be back Monday then, at 5:30 jusat
for a atatuz call.

ME. EEMPF: Your Honcor, if I might he heard for =
minute? This iz in response to your suggestion on Monday.

THE COURT: What is your schedule like?

MR. KEMPF; 1 think the schedule we can probably
work arvund. There are a couple of depositions that we --
they are in a bhit of a state of flux. We will kxy to work
around those. My only thought is this. You had gaid that
you wanted to sort of at that time get a bit of a preview of
things., And the witness lists I think are due and exhibit
lista the end of that day.

THE COURT: Sc Tuesday might be better?

MR. KEMPF: I am sort of thinking outloud. I was

thinking Tuesday might be better. I have not really looked
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or thought through., We are gtill negortiating on which
experts are when.

Cne conatructive thing we have agreed to I think
yesterday waa that while the Court had given us unlimited
time, we impeoeed ocne-day limit on each other yesterday, whic
I think was preobably a good idea. When we did that, we had
geveral experte who were tentatlvely listed for bwe days, an
Mr. Orlans and I have been juggling schedules to see now how
we rearrange that. And I really don't -- ler’s think ontlou
for a minute here, Your Honor. I'm not sure whether Monday
or Tueaday would bhe better.

THE COURT: Why don't you all talk and look at you
sgehedulea, and we can talk on a telephone conference this
afternoon.

MR. EEMPF: You would be available Tuesday, as wel
a8 Monday?

THE COURT: T will ke available Tuesday. I have a
gentencing, but I can delay that hopefully for a half-hour o
ac and take up this first,

MR. KEMPF: Why don’t we confer and we’ll try to
come back with a joint recommendation whethelr we think Monda
oy Tuesday iz more productive.

THE COURT: All right.

ME. QRLANS: That is fine, Your Honor,

THE COURT: Thank you, counsel, for coming in.
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We'll stand in reccss.
THE DEPUTY CLERK: 211 rise. This honorable court
is in recess.
{Which were all proceedings

h=zd at thi=z time.}
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